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Mr. Vic Dhillon, MPP

Chair, Standing Committee on Justice Policy

c/o Anne Stokes, Clerk

Room 1405, Whitney Block

Queen’s Park

Toronto, ON 
M7A 1A2

and to:

The Honourable Members of the Justice Committee 

c/o Anne Stokes, Clerk

Room 1405, Whitney Block

Queen’s Park

Toronto, ON
M7A 1A2

Dear Sir and Honourable Members: 

Re:
Bill 14 – Access to Justice Act, 2005
INTRODUCTION
The Ontario Association of Insolvency and Restructuring Professionals (OAIRP
) and the Canadian Association of Insolvency and Restructuring Professionals (CAIRP
) represent Canadian insolvency and restructuring professionals who hold the CIRP (Chartered Insolvency and Restructuring Professional) certification mark.  Our membership includes more than 80% of trustees in bankruptcy and as officers of the court, they carry out statutory duties under the Bankruptcy and Insolvency Act (BIA) including the preparation of various legal documents, all under the supervision of the Superintendent of Bankruptcy.  Members also act in various other capacities including as monitors under the Companies’ Creditors Arrangement Act (CCAA); Court appointed Interim receivers; Court and private appointed receivers; Receiver and Manager and agent for secured creditors. 

PURPOSE

The purpose of this submission is to request amendments to Bill 14 to exclude trustees in bankruptcy, their employees, agents and servants from the operation of this Bill for reasons set out in this submission.

RATIONALE
The purpose of Bill 14 as brought before the Legislative Assembly, as we understand it, is to protect the public.  Our objective in serving the various stakeholders in the field of insolvency and restructuring is the same.  Bill 14 would have the undesirable and unintended effect of interfering with our members’ practices.   Our members work both closely and harmoniously with the legal profession and we note that there have been no submissions with respect to Bill 14 that advocates that our members, their employees, agents and servants should be subject to the new legislation.

Bankruptcy and Insolvency are Federal powers under the Constitution Act and we believe that Bill 14 is ultra vires to the extent that it attempts to regulate the provision of bankruptcy and insolvency services by Trustees in bankruptcy, their employees, agents and servants [carried out under the BIA, CCAA and other legislation or under the supervision of the court].  We suspect that the drafters of Bill 14 did not consult with Industry Canada before including services under the BIA as they were not aware of the existing checks and balances and the significant impact of Bill 14 if enacted in its present form.

DISCUSSION

Regulation of practice:

Trustees in bankruptcy, their employees, agents and servants would fall under section 1 being added to the Law Society Act, specifically, paragraphs (5) and (6) and would, under Bill 14, require a licence issued by the Law Society or permission under the by-laws of the Law Society
 to provide “legal services”.  

      (5) For the purposes of this Act, a person provides legal services if the person engages in conduct that involves the application of legal principles and legal judgment with regard to the circumstances or objectives of a person.

(6) Selects, drafts, completes or revises,

(iv) a document that relates to a matter under the Bankruptcy and Insolvency Act (Canada).

However, if the intent of Bill 14 is to protect the public from unqualified, unregulated persons, any functions performed by the BIA should be excluded.  The Superintendent of Bankruptcy enacts Directives that have the force of law.  Directive 13R deals with licensing of trustees and it may be accessed at:

http://strategis.ic.gc.ca/epic/internet/inbsf-osb.nsf/vwapj/Dir.13R.pdf/$file/Dir.13R.pdf.  

To become a trustee, an individual must meet the entrance requirements of the National Insolvency Qualification Program; complete the program of study and examination under the sponsorship of a trustee; have 2,400 hours of practical experience and pass an oral examination before a Board of examiners consisting of representatives from the Office of the Superintendent of Bankruptcy, an insolvency lawyer and a CAIRP member who is a trustee in bankruptcy. 

The BIA, Rules, Regulations and Directives of the Superintendent of Bankruptcy are sufficient to regulate activities of Trustees.  Directive 13R further specifies that a person may not practise as a trustee and as a lawyer
.  The BIA clearly distinguishes between the practice of law and practice as a trustee in bankruptcy.

Constitution Act:
We are confident that the drafters of Bill 14 are well aware of the federal jurisdiction over bankruptcy and insolvency.  We support their efforts to regulate a person who “Selects, drafts, completes or revises …. a document that relates to a matter under the Bankruptcy and Insolvency Act (Canada)”
, but only if that person is not a Trustee or employee, agent or servant of a Trustee.

However, we submit that the above provisions of Bill 14 are both ultra vires and unnecessary.  Persons licensed as paralegals would be regulated by the Law Society and subject to prosecution under the BIA if they were to offer unauthorized services. Unlicensed persons would be subject to prosecution both by the Law Society and under the BIA
.

Parliament:  

This submission is not limited to requesting exclusion for functions under the BIA.  Trustees in bankruptcy, their employees, agents and servants have been providing bankruptcy and insolvency services for decades.  It would be unreasonable to have them subject to regulation by another professional body only in the Province of Ontario.  Our members do not provide insolvency services exclusively under the BIA and Bill 14 is so broad that it would capture ancillary and other services provided by members.  However, the provision of these services by our members and the protection of the public have been and continue to be dealt with federally. The Federal Government is active in its own right in increasing the level of protection to the public. Parliament has acted on its recognition of the need for increased public protection and has enacted (although not yet proclaimed) C. 47, Statutes of Canada.  This Act amends the BIA, CCAA, enacts the Wage Earner Protection Program (WEPP) and makes consequential amendments to other acts.  

Chapter 47 recognizes the qualifications of a trustee and the fact that trustees are a regulated profession.  Chapter 47 specifically restricts certain functions to be carried out exclusively by trustees in bankruptcy. 

· Only a trustee may be appointed as a receiver, including private appointments.
  

Only a trustee may be appointed as a CCAA monitor.
 

Clearly Bill 14 is not required to regulate the activities of persons who are not paralegals.

AMENDMENTS

We submit that Bill 14 must be amended to exclude the services provided by trustees in bankruptcy, their employees, agents and servants, on behalf of a bankrupt or a debtor under the BIA, CCAA and in any other capacity where they have historically been practising.  We do not believe that it is sufficient merely to exclude only trustees by means of regulation or the bylaws of the Law Society.

We are aware that the Ontario Bar Association (OBA) Insolvency Section has recommended that trustees in bankruptcy be excluded from Bill 14.  The OBA recognizes that the legal profession and the trustee community do not require Bill 14 to regulate the provision of insolvency and restructuring services. However, we submit that the recommendation should go further than only exempting trustees. Just as employees of law firms will not be required to be licensed by the Law Society, employees, agents and servants of trustees should be excluded.  

We are in favour of the suggestion made by others that Bill 14 use the term “paralegal” rather than “licensee”.  This, in conjunction with amending the definition of legal services to exclude the services that have historically been performed by trustees in bankruptcy, their employees, agents and servants, would satisfy the concerns of OAIRP and CAIRP.

CONCLUSION

OAIRP and CAIRP support fully the intent of Bill 14.  However, we believe that as drafted, it goes far beyond the regulation of paralegals in Ontario.  We repeat our request for amendments to exclude trustees in bankruptcy, their employees, agents and servants from inclusion in Bill 14.

Both the Ontario and National organizations would be pleased to work with the Committee and the Ministry to assist with amendments to the Bill.  We would be pleased to appear as witnesses before the Committee to explain the services provided by our members, how they are regulated, and to answer any other questions that the Committee may have.

Respectfully submitted this 9th day of June 2006.
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Industry Canada


Attention:  Mr. Marc Mayrand, Superintendent of Bankruptcy       




� 	The Ontario Association of Insolvency and Restructuring Professionals is a non-profit organization, which exists to attract, develop and support its members who provide insolvency and restructuring services.  OAIRP is affiliated with CAIRP and represents 392 general members in Ontario.


� 	The Canadian Association of Insolvency and Restructuring Professionals is the national professional organization representing 868 general members acting as trustees in bankruptcy, receivers, agents, monitors and consultants in insolvency and restructuring matters. Almost all practising trustees, licensed under the Bankruptcy and Insolvency Act belong to CAIRP.  The Association is a non-profit corporation, established in 1979 to "advance the practice of insolvency administration and the public interest related to it".


� 	Bill 14 2. (7)


� 	36.	An individual trustee shall not act as a trustee if that trustee practices an incompatible occupation.


“Incompatible occupation” includes, notably, a collection agent, a bailiff, a trade association representative, an employee of the Office of the Superintendent of Bankruptcy (“OSB”), a lawyer, and a notary in the province of Québec, as well as any other occupation, business or profession which may be in conflict with the duties and responsibilities of a trustee.


� 	Bill 14 s. 1 (6) (iv)


� 	BIA 202. (1) A person who


(a) not being a licensed trustee, does any act as, or represents himself to be, a licensed trustee, … is guilty of an offence punishable on summary conviction and is liable to a fine not exceeding five thousand dollars, or to imprisonment for a term not exceeding one year, or to both.


� 	243. (1) On the application of a secured creditor, the court may appoint a person to act as a receiver to take 


possession or control of all or substantially all of the inventory, the accounts receivable or the other property of an insolvent person or a bankrupt that was acquired for, or is used in relation to, a business carried on by the insolvent person or bankrupt.


(2) Subject to subsections (3) and (4), in this Part, “receiver” means a person who has been appointed to take, or has taken, possession or control, under (a) an agreement under which property becomes subject to a security (in this Part referred to as a “security agreement”), or (b) a court order made under subsection (1) that provides for or authorizes the appointment of a receiver or receiver-manager, of all or substantially all of (c) the inventory, (d) the accounts receivable, or (e) the other property of an insolvent person or a bankrupt that was acquired for, or is used in relation to, a business carried on by the insolvent person or bankrupt. 


(2) Section 243 of the Act is amended by adding the following after subsection (3):


(4) Only a trustee may be appointed under subsection (1) or under an agreement or order referred to in paragraph (2)(a) or (b).


8	11.7 (1) When an order is made on the initial application in respect of a debtor company, the court shall at the same time appoint a person to monitor the business and financial affairs of the company. The person so appointed must be a trustee, within the meaning of subsection 2(1) of the Bankruptcy and Insolvency Act.
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